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Introduction

The International Centre for the Settlement of Investment disputes (hereinafter
referred to as “ICSID” or “the Centre”) has proved to be one of the most
suitable mechanisms for the resolution of disputes arising out of international
investments, between one country and a national of another country, under the
Convention for the Settlement of Investment Disputes between States and
Nationals of Other States (hereinafter referred to as “the Convention” or
“Washington Convention”).

Although the pace of its caseload development was very slow in the first years
of its existence, it blossomed during the nineteen nineties to become now a
very important Dispute Resolution mechanism chosen by the actors at
international investment.

The current position of ICSID is due to many different reasons. However, in
our opinion two of them prevail over the rest: in the first place, the
effectiveness, tidiness, high moral levels and efficacy with which ICSID’s
administrative staff and arbitrators have worked so far (that resulting in trust,
the key factor in business and investment matters). Secondly, the flood of
Bilateral Investment Treaties (hereinafter referred to as “BITs”) which set
ICSID as the “chosen forum”, either exclusively or leaving the option to the
investor, has been determinant for its present situation.

Not only does the quantity of the cases assigned to it speak volumes about
ICSID’s relevance, but also the amounts of money at stake. Some of them are
of such an importance that they are truly able to jeopardize some developing
countries’ budgets.

As a result, it is of the utmost importance for lawyers working in the
international field to handle at least the basics of the Centre’s structure.
However, we will not provide in this paper a full description of ICSID. Our
idea is to provide just an overview (the reader may follow the footnotes for
further information), and to focus our research on a specific issue concerning
ICSID: its jurisdiction.

The matter of ICSID’s jurisdiction is related to the definition of some concepts

such as “investment” and “nationality of investor”, for example. Our idea is,



by analysing ICSID’s case-law and doctrine, to determine which are the
problems related to jurisdiction —both current and potential- and their solutions
—current and potential. The conclusion of our investigation should arise out of
those potential —suggested- solutions.

In so doing, we will apply contents of different areas of the legal science such
as, inter alia, International Contract Law, Private International Commercial
Law, International Specific Contracts, Financing and Secure Transactions,
International Commercial Arbitration, Government Regulation of Business,
International Company Law, International Tax Law, and International
Economic Law, as well as the insight from our own personal experience (both

academic and from practice).

According to the importance ICSID has achieved at the international level and
the proliferation of BITs it becomes necessary for all the parties involved (i.e.
the Tribunal itself, the arbitrators, governments, investors, counsels) to know
exactly when ICSID is to have jurisdiction to adjudicate a given dispute.

The lack of certainty regarding jurisdiction might pave the way for elusive
defences on the side of the respondents / Host Countries, and for abusive
behaviour on the side of the investors.

One of the aforementioned elusive responses from a developing country could
be that there has been no relation between the so called investment and
economic development in its territory. Would this be a valid defence? Is
“development” a part of the concept of “investment”? May the absence of
development be a valid ground for a “lack of jurisdiction” defence before
ICSID?

Through this research we will attempt to find answers to these questions. The
conclusion might be either for their positive or for their negative answer.
However, there will always be something positive derived from all that: the
recommendation to the drafters of BIT’s, contracts, etcetera, to define
precisely what are they talking about when they refer to “investment”. That
might save much time and money and, moreover, could foster international

investment and economic growth.



1. CHAPTER I: International Investment Arbitration

1.1.: Investment Arbitration: Special Features
1.2: ICSID: An overview
1.3: The Role of BITs

1.1. Investment Arbitration: Special Features.

Foreign investment is increasingly an integral part of world economy. In
developing countries, major infrastructure projects and the exploitation of
natural resources often require financing by and technical know-how from
private foreign investors. Even in developed countries the share of foreign
investment in the GNP is significant'.

Those investments may be of such a considerable amount that it may take
years for the investor to recover. In developing countries foreign investment
often relates to core components of the national economy. All these factors
make foreign investment particularly vulnerable to possible interference by the
State hosting it (i.e. the “Host State”)>.

To create a favourable climate for foreign investment, and to protect their own
citizens, States have entered into large numbers of bilateral and multilateral
treaties, example of which are the Energy Charter Treaty (ECT), the North
American Free Trade Agreement (NAFTA), and BITs. On the internal side of
those States, the treaties entered into by them are implemented into specific
investment laws to provide the necessary legal certainty sought by investors.
Many States have adopted those investment protection laws. Their objective is
to provide an “investor friendly” environment and attract foreign investment
by guaranteeing certain minimum standards such as national treatment, no
discrimination and no expropriation without fair compensation. These

national laws usually provide for arbitration as a means of dispute settlement’.

! See UNCTAD’s Foreign Direct Investment Database, at

http://www.unctad.org/Templates/Page.asp?intltemID=3198&lang=1 (visited on May 6,
2008).

2 Lew I.D. (et al), “Comparative International Commercial Arbitration, The Hague, London,
New York: Kluwer, 2000, p.762.

’ The Report of the Executive Directors of the World Bank accompanying the 1965 ICSID
Convention refers in para. 24 to the provisions in national investment legislation as one
possible way to submit to the jurisdiction of the Centre. For an overview of provisions found
in national investment laws see Parra, “Provisions on the Settlement of Investment Disputes in
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In these efforts to promote and protect investment the issue of dispute
resolution is of crucial importance. Investors usually have little faith in the
courts of the Host Country. Unlike treaties, the provisions contained in
national investment protection laws generally extend to all foreign investors.
Such provisions may in effect contain an open offer to arbitrate disputes with
the foreign investor’. For these reasons arbitration has played —and still does-
a prominent role in the settlement of investment disputes. Most of the
international conventions provide for arbitration as the preferred method of
dispute settlement. In particular they provide for ad hoc arbitration under the
UNCITRAL Rules (and/) or under the rules of an acceptable arbitration
institution, in particular ICSID".

Investment disputes differ in several respects from ordinary commercial
disputes: frequently the amount in dispute is remarkable and the issues may
have considerable political implications. As we will see, disagreements often
concern the objectives of the investment, the repatriation of revenues and the
ultimate control and benefit of the investment. The investment may relate to
vital infrastructure the completion of which is of significant importance for the
national economy. The outcome of the dispute may also affect the general
investment climate in a country. Furthermore, one party is a State vested with
sovereign powers, which is nevertheless in need of foreign investment and is
bound by international instruments®.

These factors influence the conduct of the arbitration in various respects. In
the composition of the tribunal the nationality of the arbitrators may become a
more important issue than in ordinary commercial arbitrations. Concerning the
applicable substantive law and procedural rules there is a much stronger
tendency to delocalise and apply principles of international law. But, as we
will analyze further below, the greatest difference to commercial arbitrations
is the source of the tribunal’s power. Commercial arbitration requires an
arbitration agreement between the parties. By contrast, in investment disputes

arbitration it may also be possible without such an arbitration agreement in the

Modern Investment Laws, Bilateral investment Treaties and Multilateral Instruments”, 12
ICSID Rev-FILJ 287 (1997) p.314.

* Lew, op.cit., p. 766.

> Ibid., p.763.

® Ibid., p.763.



ordinary sense; national legislation or treaties may give each party the right to
initiate arbitration proceedings against the other. There may even be no
contractual relationship between the parties whatsoever which has led to
labelling investment arbitration “arbitration without privity””.

Furthermore, investment arbitrations are frequently based on provisions in
national investment protection laws or international treaties by which the State
agrees generally to arbitrate investment disputes. These provisions constitute a
unilateral standing offer to the public to submit to arbitration with any party
fulfilling the requirements. The offer is accepted by the investor when it
initiates arbitration proceedings against the state®. Until that time the investor
is not bound to arbitrate and the State cannot initiate proceedings against the

investor’.

1.2. ICSID: An Overview.

The International Centre for Settlement of Investment Disputes (ICSID) was
established by the Convention on the Settlement of Investment Disputes
between States and Nationals of Other States sponsored by The International
Bank for Reconstruction and Development (the World Bank) in March 1965.
Nowadays, the Convention is better known as “the 1965 Convention”, or
“ICSID Convention” (for the purposes of this work we will refer to it in either
of the two ways). The Convention came into force on October 14, 1966'°. At
the time of writing this chapter (April 2008) 155 countries had signed the
Convention out of which 143 were Contracting States hence fully bound by it.

The establishment of the Centre responded to the perceived unavailability of
adequate machinery for international conciliation and arbitration. This
deficiency often frustrated attempts to agree on an appropriate mode for the

settlement of investment disputes between sovereign governments and private

” Paulson, J, “Arbitration Without Privity” in ICSID Review: Foreign Investment Law
Journal, Vol.10, 232 (1995).

¥ This is a general statement, being there some other ways to express consent. The issue will
be analyzed further below under the study of ICSID jurisdictional matters.

’ Lew, Op.Cit., p.765.

10 Thirty days after the deposit of the twentieth instrument of ratification (art.67).



foreign investors''. Tribunals set up by private organizations such as, inter
alia, the American Arbitration Association and the International Chamber of
Commerce, were frequently unacceptable to governments. Although there is
no formal obstacle to submitting to these organizations, governments are
reluctant to do so in connection with major investment agreements, in view of
the basically private, commercial orientation of these organizations'?.
Furthermore, the only existing public international arbitral tribunal, the
Permanent Court of Arbitration, was not open to private investors'”.

After various attempts even by the United Nations, the World Bank eventually
initiated the Convention of 1965 with the ultimate objective of encouraging a
larger flow of private investment for the purpose of accelerating economic
development of developing countries by resolving legal disputes arising out of
foreign investment programs between the capital-exporting foreign nationals
and the receiving Host States. Finally, in October 1966, the Convention
established the International Centre for Settlement of Investment Disputes as a
new ancillary organization within the World Bank group in order to provide
facilities for conciliation and arbitration to resolve investment disputes
between Contracting States and nationals of other Contracting States'*.

The use of the dispute settlement procedure created by the ICSID Convention
remained scant during its early years. The nineteen nineties onwards have seen
a considerable increase in the Centre’s caseload. At the time of writing in
April 2008, 138 cases under the ICSID Convention had been concluded and
126 were pending.

More significant than the number of cases is the amount of investment covered
by ICSID’s clauses. The mere availability of a mechanism for the orderly
settlement of disputes is likely to improve a country’s investment climate and

to have a moderating influence on the parties’ conduct. Numerous investment

' ICSID, History of the Convention, Vol: II, Part I (Washington, D.C.: 1968), p.2, in Cherian
J., “Investment Contracts and arbitration. The World Bank Convention on the Settlement of
Investment Disputes”, Leyden: A.W.Sijthoff, 1975, p. 66.

12 Szasz P.S., “Using the New International Center for Settlement of Investment Disputes”,
East African Law Journal VIII, 2 (June, 1971), p.128-29.

" The PCA is an intergovernmental organization with over one hundred member states and
was established in 1899 to facilitate arbitration and other forms of dispute resolution between
states. See www.pca-cpa.org for more information.

4 Cherian J., “Investment Contracts and Arbitration. The World Bank Convention on the
Settlement of Investment Disputes”, Leyden: A.W.Sijthoff, 1975, p.66-7.
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agreements between States and foreign investors contain consent clauses
submitting disputes between the parties to the Centre. As will be seen below,
hundreds of BITs offer dispute settlement under the ICSID Convention to
investors from the respective countries. A number of multilateral treaties also
offer ICSID dispute settlement to investors. In addition, as mentioned above,
legislation in a number of countries offers ICSID arbitration and conciliation
to foreign investors. In this way, a large portion of world-wide private foreign
investment is protected through the Convention’s mechanisms"’.

One of the most outstanding features that make ICSID different from other
arbitration “forums” is that it is an example of delocalized arbitration
proceedings governed solely by international rules and not submitted to the
provisions of any one national arbitration law. In particular, an ICSID award is
not submitted to the scrutiny of national courts for annulment or enforcement.
The only means of redress is the delocalized internal ICSID annulment
procedure and facilitated procedure for the recognition and declaration of
enforceability by ICSID'®.

ICSID arbitration by definition involves a State party and so the rules are
based on the assumption that no State can invoke its sovereign immunity in
order to challenge the jurisdiction of the Tribunal. Moreover, submission to
ICSID arbitration (actually, the ratification of the Convention) is considered to
be a waiver of sovereign immunity for questions of jurisdiction, including
exequatur proceedings'’ (but not extended to issues of execution -art.55).

As we said in the Introduction to this work, it is not our intention to give a
profound description of ICSID but a mere overview of its history, its
background and its present status, all of which should suffice for the reader to
handle the basic tools to understand and follow the upcoming discussion
regarding the jurisdiction of the Centre.

The point now is how to gain access to ICSID. In the following paragraphs we

will provide a brief description of one of the most commonly used instruments

!> Schreuer Ch., “The ICSID Convention. A commentary”, Cambridge: Cambridge University
Press, 2001, p.xvii.

' Lew, Op.Cit., p.775.

" Delaume G.R., “Sovereign Immunity and Transnational Arbitration”, 3 Arbitration
International 28 (1987), p.32.



that sets ICSID as the “chosen forum” where disputes between the parties shall
be solved: the Bilateral Investment Treaties (BITs).
By doing so, we will try to decipher the role these “BITs” play in ICSID’s

caseload development.

1.3. The Role of BITs.

A BIT is a treaty between two States (bilateral) that constitutes a legal
framework for the treatment of investments between the two countries'®.
Despite the fact that BITs are entered into by two States (governments), they
entitle investors from one of the two countries to protection for investments
made within the territory of the other contracting State. In case of an
investment [dispute] the claimant would be a [private] investor from one State
party (the investors’ Home State), and the defendant would be the State (itself)
where the particular investment was made (i.e. the Host State)" .

As some doctrine has explained, the constellation of parties to a BIT can vary,
as the treaties can be entered into by namely a capital exporting nation and a
developing country, two capital exporting countries or two developing
countries™. Irrespective of this constellation, there is a common denominator
for the Contracting State’s parties, namely that each State acting as a Host
State is subject to derogation of State sovereignty’'. As we have explained
above when describing the system of ICSID, a reason for States concluding
these treaties is, among others, “the role of private international investment” in

722 The bottom-line,

“international cooperation for economic development
therefore, is that of investment protection; the intention of a developing

country entering into such an agreement would thus be to encourage foreign

'8 Cremades Bernado M. and Cairns Davis J.A., “Contract and Treaty Claims and Choice of
Forum in Foreign Investment Disputes” in “Arbitrating Foreign Investment Disputes”, (ed.
Horn, Norbert). The Hague, 2004, p. 326

¥ Ibid., p. 326.

% Salacuse Jewals W., “Towards a Global Treaty on Foreign Investment: The Search for a
Grand Bargain”, in “Arbitrating Foreign Investment Disputes”, (ed. Horn, Norbert).The
Hague, 2004, p. 57.

21 Ibid., p. 54.

22 The Washington Convention, Preamble.



investment and thereby increase the flow of capital to the country™. Less risk
for foreign investors thus represents an augment in capital flow.

Adding on, another interest for the Home State is to liberalize investments (i.e.
to facilitate the investments to the Host State by eliminating restrictions).
Whereas investment promotion lies within the realm of interest for the Host
State, the liberalization of investments improves the investment climate, which
enables more investments out of interest for the Home State™”.

These Bilateral Investment Treaties have proliferated and are deemed as an
effective and well used mechanism to guarantee protection of foreign
investments. In addition to substantive rules, they contain dispute resolution
provisions for certain defined categories of investments, invariably providing
for arbitration. The scope and content of these clauses differ considerably,
depending on the States involved and their respective bargaining power. In the
majority of the cases they constitute a unilateral offer by the State involved to
all investors from the other State party to settle disputes by arbitration. Some
BITs’ provisions cover all types of disputes under a very wide definition of
investment; others only cover certain types of investment.”

Differences not only exist in the scope of investor protection provided in each
BIT, but in the type of arbitration provided for. Frequently the clauses provide
for ICSID arbitration, or give the investor a choice between ICSID and other
institutions®.

Although there are some ICSID cases, both pending and concluded, in which
jurisdiction has been conferred to the Centre by multilateral treaties such as
the NAFTA)?” and the ECT?®, the vast majority of the cases before ICSID has
gotten to the Centre by a dispute settlement clause in a BIT. According the
ICSID’s 2007 Annual Report, 15 out of 22 new cases registered in that year
were initiated on the basis of a clause in a BIT®. As a result, BITs play an

outstanding role in ICSID's life (so relevant that even a complete listing of the

» This issue will be analyzed more thoroughly some paragraphs below, under the
“Development” topic.

** Salacuse, Op.Cit., p. 60.

» Lew, Op.Cit., 768.

*% Ibid., p.768.

7 See NAFTA, Chapter 11.

> See ECT, Part V.

¥ ICSID 2007 Annual Report, p.4.



existing BITs is provided on the Centre’s website)™. As we will demonstrate
infra, much of the Centre’s jurisprudence refers both to the ICSID Convention
itself and to provisions in the applicable BIT. Indeed, as we will see, the task
of determining the Centre’s jurisdiction rests on the construction by the
Tribunal of the “dispute settlement” clause of the BIT at stake.

Consequently, it is, in our opinion, almost impossible to talk about ICSID
without talking about BIT’s. Although they are completely different institutes
they work together in the development of the cross-border investment
business. It seems hard to imagine so many BITs being signed without the
existence of ICSID, as well as it seems not only difficult but almost impossible

to envisage so many cases adjudicated by the Centre without the BITs.”!

%% See http:/icsid.worldbank.org/ICSID/FrontServlet (visited May 2008).

*! For a more thoroughly analysis of the relationship between BITs and ICSID arbitration, see
Leeks, A., “The relationship between Bilateral Investment Treaty arbitration and the Wider
Corpus of International Law: the ICSID approach”, in University of Toronto Faculty of Law
Review, Toronto, March 2007.
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2. CHAPTER I1: JURISDICTION.

2.1: Foreword
2.2: General Aspects of ICSID’s Jurisdiction.
2.3: Case Law

2.4: Provisional Conclusions

Along this coming chapter we will attempt to analyse the main issues
regarding the jurisdiction of the Centre. In so doing, we will provide a brief
introduction to the theme, by describing objectively how the system works i.e.
what are the origins of the power of the Centre to validly render a legally
binding award on the parties. The applicable articles of the 1965 Washington
Convention will be cited, as well as the opinions of the scholars, to finish by
determining why and how this is a relevant issue for all the parties to the
dispute, including the Centre itself.

The second part of this Chapter will consist of a short introduction to some of
the leading cases where jurisdictional issues arose mainly as objections by the
respondents. Said introduction will briefly summarize the facts of each case,
the position of the parties, and the decision of the Tribunal.

The Chapter will conclude with a summary of the whole jurisdictional issue,
with special attention paid to the doctrine (case law) of the Centre, for the
reader to be able to know, at a glimpse, which is the present trend in ICSID’s
Case Law. These findings would, hopefully, pave the way to our final

conclusion.

2.1. Foreword

Prior to beginning with the proposed analysis there is, in our opinion, a
question that must be made clear from the outset. Although it does neither
interfere nor modify the bottom-line it is, for technical reasons, worth the
remark.

As we will see, both in the text of the Convention as well as in most of the
doctrine, everybody makes reference to ICSID’s “jurisdiction” even though, in
some cases, this concept is confused with that of “competence”. As said

before, this difference will not modify the outcome of the issue (and of this

11



Chapter in particular), but it seems fair for the reader to understand the
difference.

“Jurisdiction” (from the Latin IURIS DICTIO: “to tell the law”) means —in a
rough definition- the power given to a judge or tribunal to adjudicate a case
and determine what is right and what is wrong, a court’s power to decide a
case or issue a decree’. “Competence”, on the other hand, draws the outer
boundaries of that power, defined as “the capacity of an official body to do
something™”

This difference, however important from a technical point of view, has not
raised concerns when applied to ICSID, and most scholars prefer to refer only
to “jurisdiction”, not paying much relevance to the difference. The Report of

the Executive Directors addressed the issue giving a broad interpretation to the

term, when saying in paragraph 22 that

“the term “jurisdiction of the Centre” is used in the Convention as a
convenient expression to mean the limits within which the provisions of the

Convention will apply and the facilities of the Centre will be available for

conciliation and arbitration proceedings. (...)"**

As Schreuer recollects, a look at the English text of the Convention shows that
the terms “jurisdiction” and “competence” are used in slightly different ways.
Articles 32 and 41 speak of the “jurisdiction of the Centre” and of the
“competence of the Tribunal”. Articles 28 (3) and 36 (3) also refer to the
“jurisdiction of the Centre”. Arbitration Rule 41 adopts the same distinction.
ICSID’s Tribunals generally follow this terminology in referring to the
“jurisdiction of the Centre” and the “competence of the Tribunal™*.

Consequently, we could affirm with some degree of confidence, that while

Jjurisdiction is given to the Centre by the consent of the parties, the competence

of the Tribunal is tailored by the provisions of the Convention.

2 Black’s Law Dictionary, Seventh Edition, West Group: Minnesota, 1999, p.857.
Accordingly, it defines “international jurisdiction” as “a court’s power to hear and determine
matters between different countries or persons of different countries”.

3 Ibid., p.278.

*Report of the Executive Directors on the Convention on the Settlement of Investment
Disputes between States and Nationals of other States, International Bank for Reconstruction
and Development, March 18 1965, p.43.

35 See Schreuer, Op.Cit., p.95, and its citations.
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Having said this and made clear that the Centre itself is not too concerned
about this technical difference, we are now free to move on to the next

paragraphs of the present Chapter.

2.2. General Aspects of ICSID’s Jurisdiction. Scope of the

Convention

2.2.1. The Article 25

It is of considerable practical importance to determine whether a dispute can
be referred to arbitration under the ICSID Convention or not. The scope of the
Convention (its jurisdiction) is defined in article 25. For practical reasons, we

believe it useful to reproduce it here:

(1) The jurisdiction of the Centre shall extend to any legal dispute arising
directly out of an investment, between a Contracting State (or any
constituent subdivision or agency of a Contracting State designated to the
Centre by that State) and a national of another Contracting State, which the
parties to the dispute consent in writing to submit to the Centre. When the
parties have given their consent, no party may withdraw its consent
unilaterally.

(2) "National of another Contracting State" means:

(a) any natural person who had the nationality of a Contracting State other
than the State party to the dispute on the date on which the parties consented
to submit such dispute to conciliation or arbitration as well as on the date on
which the request was registered pursuant to paragraph (3) of Article 28 or
paragraph (3) of Article 36, but does not include any person who on either
date also had the nationality of the Contracting State party to the dispute;
and

(b) any juridical person which had the nationality of a Contracting State
other than the State party to the dispute on the date on which the parties
consented to submit such dispute to conciliation or arbitration and any
juridical person which had the nationality of the Contracting State party to
the dispute on that date and which, because of foreign control, the parties
have agreed should be treated as a national of another Contracting State for

the purposes of this Convention.

13



(3) Consent by a constituent subdivision or agency of a Contracting State
shall require the approval of that State unless that State notifies the Centre
that no such approval is required.

(4) Any Contracting State may, at the time of ratification, acceptance or
approval of this Convention or at any time thereafter, notify the Centre of
the class or classes of disputes which it would or would not consider
submitting to the jurisdiction of the Centre. The Secretary-General shall
forthwith transmit such notification to all Contracting States. Such

notification shall not constitute the consent required by paragraph (1).

2.2.2. The elements in Article 25

Consequently, investment disputes fall within the ambit of the ICSID

Convention if the following requirements are met*®:

e It must be a legal dispute;

e the parties must have agreed to submit their dispute to ICSID (in
writing);

e the dispute must be between a Contracting State or its subdivisions and
a foreign investor from another Contracting State;

e it must arise directly out of an investment.

In order to analyse these foregoing elements or requirements we will go
through some doctrine and, inevitably, some case law as well. However, as we
said at the beginning of this chapter, we will provide infra a specific summary
of (a selection of) relevant cases where these issues have been raised. As a
result, the reader might find some repeated contents. We will do our most to

avoid these while not leaving anything aside.

2.2.2.1. “A legal dispute”
The first requirement (i.e. it must be a legal dispute) is fulfilled whenever
there is a dispute about legal rights. This requirement, albeit seemingly

obvious, has its peculiarities.

36 For the present analysis we will follow the methodology proposed by the author in Lew,
Op.Cit., p.776.
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The existence of a dispute may be in doubt in several ways. An open question
may not have matured into a dispute between the parties or a difference of
opinion may not be sufficiently concrete to amount to a dispute that is
susceptible of conciliation or arbitration. The matter must have been taken up
with the other party, which must have opposed the claimant’s position if only
indirectly®’.

It is submitted, as Amerasinghe explains, that the disagreement between the
parties must also have some practical relevance to their relationship and must
not be purely theoretical. It is not the task of the Centre, he says, to clarify
legal questions in abstracto. The question must have escalated to a certain
level of confrontation, but merely that it must be of immediate interest to the
parties. The dispute must go beyond general grievances and must be
susceptible of being stated in terms of a concrete claim®®.

As the Report of the Executive Directors puts it

The expression "legal dispute" has been used to make clear that while
conflicts of rights are within the jurisdiction of the Centre, mere conflicts of
interests are not. The dispute must concern the existence or scope of a legal
right or obligation, or the nature or extent of the reparation to be made for

breach of a legal obligation.

2.2.2.2. “Consent”

The second requirement mentioned by article 25 (following our description) is
that of the comsent to arbitration. As it follows from the Report of the

Executive Directors, this is a vital issue in ICSID’s structure

Consent of the parties is the cornerstone of the jurisdiction of the Centre.
Consent to jurisdiction must be in writing and once given cannot be
withdrawn unilaterally (Article 25(1)).

Consent of the parties must exist when the Centre is seized (Articles 28(3)
and 36(3)) but the Convention does not otherwise specify the time at which

consent should be given. Consent may be given, for example, in a clause

37 Schreuer, Op.Cit., p.102.

3 Amerasinghe C.F., “The Jurisdiction of the International Centre for the Settlement of
Investment Disputes”, 19 Indian Journal of International Law 166 (1979), pp.169-171, 176.

3% Report of the Executive Directors, para.44.
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included in an investment agreement, providing for the submission to the
Centre of future disputes arising out of that agreement, or in a compromis
regarding a dispute which has already arisen. Nor does the Convention
require that the consent of both parties be expressed in a single instrument.
Thus, a host State might in its investment promotion legislation offer to
submit disputes arising out of certain classes of investments to the
jurisdiction of the Centre, and the investor might give his consent by
accepting the offer in writing.

While consent of the parties is an essential prerequisite for the jurisdiction
of the Centre, consent alone will not suffice to bring a dispute within its
jurisdiction. In keeping with the purpose of the Convention, the jurisdiction
of the Centre is further limited by reference to the nature of the dispute and

the parties thereto™®.

ICSID arbitrations hence require that all parties concerned have agreed to
submit to ICSID arbitration. The mere ratification of the Convention is not in
itself consent to arbitration by a State. As the Preamble of the Convention
clearly states, ratification does not oblige the State to submit a given dispute to
arbitration®'.

The necessary consent may be contained in an arbitration agreement
concluded between the State and the investor within the framework of the
investment contracts or even after the dispute has arisen. Often the contract
underlying the investment is not even concluded between the State and the
investor but between the investor and a separate private entity incorporated in
the State of investment (Host State)“.

As mentioned above, the State in practice often declares its consent to ICSID
arbitration in its national investment legislation and/or in BITs.

That last means of giving consent by a [potential] Host State (i.e.BITs) is
nowadays of the utmost relevance for ICSID’s reality. Indeed, ICSID clauses
in BITs can be found in the overwhelming majority of them, mainly because

they [the clauses] are part of the Model Agreement (BIT) of many [developed]

%0 Report of the Executive Directors, paras. 23-25.

' “Declaring that no Contracting State shall by the mere fact of its ratification, acceptance or
approval of this Convention and without its consent be deemed to be under any obligation to
submit any particular dispute to conciliation or arbitration”, ICSID Convention, Preamble.

2 Lew, Op.Cit., p.777. See also Paulson, “Arbitration Without Privity”, Loc.Cit.
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countries®. They are set either as “the” chosen forum, or as an option, among
other arbitral institutions (e.g. ICC).

The “general consent” by a Host State can also be found in multilateral
agreements, such as NAFTA44, ECT45, Mercosur46, inter alia, for the
countries party to those treaties.

It is to be borne in mind, however, that all these ways of giving consent to
ICSID’s arbitration may have some limitations and specifications. It would
fall outside the scope of this work to emphasize on them, but we strongly
recommend the reader to consider each clause on a case-by-case basis.

While a Host State may express its consent to ICSID’s jurisdiction through
legislation, the investor must perform some reciprocal act to perfect consent.
The standing offer to arbitrate may be accepted at any time, including after the
dispute (the conflict) has arisen. For instance, it is sufficient for an acceptance
that an investor files a request for arbitration or invokes the provisions in a
letter written to government officials*’. But even where consent is based on
the Host State’s legislation, it can only come into existence through an
agreement between the parties. As stated above, the provision in the Host
State’s legislation can amount to no more than an offer that may be accepted
by the investor*™. The ways for the investor to actually accept this offer are
manifold, the most straightforward being the filing of a request for arbitration
with the Centre®. Other ones can be an agreement with the Host State, a
simple communication to it, a statement in an application for an investment
license, etcetera’.

Once an arbitration agreement has been concluded, no party can unilaterally

revoke its effect. Furthermore, consent to the jurisdiction of the Centre implies

“ See Dolzer/Stevens, “Bilateral Investment Treaties”, p172/3, in Schreuer, Op.Cit,, p.213.
“N.AFTA, art.1122.

“E.C.T., art.26.

* Colonia Investment Protocol of the Southern Common Market (MERCOSUR, Mercado
Comun del Sur), art.9.

7 See , for example, “Southern Pacific Properties (Middle East) Limited v. Arab Republic of
Egypt” (ICSID Case No. ARB/84/3), Decision on Jurisdiction and Dissenting Opinion of
April 14, 1988.

* Schreuer, Op.Cit., p.206.

* See, for example, “Tradex Hellas S.A. v. Republic of Albania” (ICSID Case No.
ARB/94/2), Decision on Jurisdiction of December 24, 1996.

3% Schreuer, Op.Cit., p.209.
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a submission to all relevant rules of the Convention, including the obligation

to abide by an award, and to the Centre’s rules and regulations.

2.2.2.3. Jurisdiction rationae persona: Requirements as to the

parties involved

For the Convention to be applicable, one of the parties to the dispute must be a
Contracting State or a “constituent subdivision or agency” which has been
registered with the Centre. The registration, however, has primarily an
evidentiary purpose in order to avoid doubts on whether a State entity can be a
party to ICSID arbitration. Therefore the lack of formal registration does not
prevent an entity becoming an eligible party if it has been made clear that it is
a constituent subdivision or agency of a Contracting State.

With regard to the other party (the private one) article 25(2) sets out that it
must be a national of another Contracting State. Nationality is determined, in
principle, by reference to the law of the State whose nationality is claimed.
This requirement must be fulfilled with regard to a natural person, both at the
time of the conclusion of the arbitration agreement and at the time of the
application for arbitration.

For a legal entity, it is sufficient that it have the nationality of another
Contracting State only at the time that they enter into the arbitration
agreement. Any change in the juridical person’s nationality after the date of
consent is immaterial for jurisdiction’'. As we will see below, this issue of
companies’ nationality has been alleged several times in “lack of jurisdiction”
defences before ICSID. For the purpose of this chapter suffice it to say that
“corporate nationality” is normally determined by the traditional criteria of
either place of incorporation or place of real seat. It is also to be said that both
multilateral treaties and BITs usually define the applicable criterion for the
countries involved™.

Furthermore, it is not necessary either that the legal entity be a privately

owned company; partly or wholly State-owned companies are also covered.

> Amerasinghe, Op.Cit., p.223.
32 See, for example, Netherlands-Argentina BIT, Art.1 (b).
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Another characteristic is that the nature of its activities is relevant; they must
be private and commercial™.

Article 25 (2)(b) states that a legal entity with the nationality of the Host State
may under certain circumstances be considered as “a national of another
Contracting State”. This takes into account the fact that foreign investors are
often required to channel their investments [activities, in general] through
locally incorporated companies®. The parties may agree that in these
circumstances the local legal entity may be given the status of a “national of a
different Contracting State” [than the Host’s] so that ICSID procedures are
available. This status does not need to be given expressly; it is sufficient for
the State party to know that the “local” company is owned by an investor from
another Contracting State™.

Often the local company is not controlled directly by the foreign investor but
is at the end of a pyramid of control. Questions as to the nationality of the
controlling party may arise if certain parts of the pyramid or certain
components of a network are not nationals of Contracting States™, or if they
are nationals of the Host Country”’. However, as Lew points out, the question
of how much control is enough is not always easy to answer and is of
paramount importance for a company seeking to commence a claim through
one or more of its subsidiaries against a Host State’®.

Last, it is not possible to bring a claim within the ambit of the Convention by
assigning it to a party from a Contracting State which would fulfil the
requirements of article 25. This would violate the basic principle that
arbitration requires the consent of both parties and would defeat the carefully

structured system of jurisdiction under the ICSID Convention.

>3 Lew, Op.Cit., p.779.

> See, for example, Argentina’s Companies Act (Ley de Sociedades Comerciales) number
19.550, arts.118-124.

%> «“Amco Asia Corporation and others v. Republic of Indonesia” (ICSID Case No. ARB/81/1),
Decision on Jurisdiction of September 25, 1983.

%6 See, for example, “Amco Asia Corporation and others v. Republic of Indonesia”, Loc.Cit.,;
“Société Ouest Africaine des Bétons Industriels v. Senegal (ICSID Case No. ARB/82/1).

37 See “Tokios Tokelés v. Ukraine” (ICSID Case No. ARB/02/18), Decision on Jurisdiction of
April 29, 2004.

¥ Lew, Op.Cit., p.780.
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2.2.2.4. Jurisdiction rationae materia: “Any legal dispute arising

directly out of an investment”

From both an academic and a practical perspective this can be considered one
of the most controversial issues in ICSID studies. Throughout the following
paragraphs we will analyse the issue from a general standpoint, to continue
with the analysis of the cases in which the question arose. In the next Chapter,
moreover, we will provide a different analysis, linking the concept of
“investment” to that of “development”, and we will try to find out whether this

relationship —if any- has any consequences as to ICSID’s jurisdiction.

An “investment” within the scope of Article 25 is not defined in the ICSID
Convention. The draftsmen wanted to leave it primarily to the parties to decide
what constituted an investment. This omission, according to Delaume, is
intentional. It has been argued, he explains, that such a definition would have
been out of limited interest as it would either have been too broad to serve a
useful purpose or oo narrow for its intentions’. This intention is clearly what

the text of the Report of the Executive Directors shows

No attempt was made to define the term "investment" given the essential
requirement of consent by the parties, and the mechanism through which
Contracting States can make known in advance, if they so desire, the classes
of disputes which they would or would not consider submitting to the Centre

(Article 25(4))%.

The relevance of the issue —the concept of investment is central to the
Convention® - lies in the fact that, if the concept of “investment” has not been
correctly, thoroughly, or carefully tailored and agreed upon by the Contracting
States (involved in a conflict or dispute), it builds a dangerous uncertainty
which may lead (it actually did) to -and constitute a ground for- a “lack of
jurisdiction” defence before ICSID. But not only to disputes is the concept

related to: uncertainty is “the mother of all fears” when it comes to business —

> Delaume Georges R, “Convention on the Settlement of Investment Disputes Between States
and Nationals of Other States”, 1 International Lawyer 64,70 (1966).

50 Report of the Executive Directors, paragraph 27.

o Schreuer, Op.Cit., p.121.
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foreign investment in particular-, and thus hinders any attempt by a potential
investor to choose a specific country to invest in. For this reason, it is of the
utmost importance for countries to make the concept of investment as clear as
possible, either in their national investment legislation, in the Multilateral
Treaties to which they are party, and in the BITs they enter into. Otherwise, it
is likely that they are not going to be favourites for the investors seeking for
new horizons.

Disputes on jurisdiction are often not about interpreting a contract between the
parties. Rather, the Tribunal will interpret the statutes, treaties and
conventions, to see whether the disputes fall within the ambit of the State’s
obligation to arbitrate in these instruments®.

With regard to BITs, almost all of them contain definitions of the term
“investment”. In modern BITs, as Schreuer evokes, these have very similar
features, which may be described in a generalized way. They are introduced
by a broad general description followed by a non exhaustive list of typical
rights. According to this author, the general description frequently refers to
“every kind of asset”. The list of typical rights often includes traditional
property rights, participation in companies, money claims and rights to
performance, intellectual and industrial property rights, and concession or
similar rights®.

Therefore, an arbitration clause providing for ICSID arbitration is an implied
agreement that their “investment” falls under article 25. The same applies to
unilateral offers to arbitrate contained in the various investment protection
laws and investment treaties. They extend the ICSID arbitration option to all
types of investment covered by the applicable legal instrument, thus relevant —
but not conclusive- for the determination of what constitutes an investment for
the purposes of article 25. Where the nature of the dispute as arising out of an
investment is not contested by the respondent in ICSID proceedings, it is

unlikely that an arbitral tribunal will make a negative finding®*.

62 Lew, Op.Cit., p.765.
% Schreuer, Op.Cit., p.129.
5 Ibid., p.125.
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That last concept has been clarified by the Tribunal in “CSOB v. Slovakia®,
where it states that while the consent given by the parties is an important
element in determining whether a dispute qualifies as an investment under the
Convention, it is not conclusive. Although we are going to analyze this one
and various other cases further below, it is of practical use to reproduce here
the holding of the decision concerning the issue of the definition of

“investment”:

The concept of an investment as spelled out in ... [article 25] is objective in
nature in that the parties may agree on a more precise or restrictive
definition of their acceptance of the Centre’s jurisdiction, but they may not
choose to submit disputes to the Centre that are not related to an investment.
A two-fold test must therefore be applied in determining whether the
Tribunal has ... competence ... : whether the dispute arises out of an
investment within the meaning of the Convention and, if so, whether the
dispute relates to an investment as defined in the parties’ consent to ICSID
arbitration, in their reference to the BIT and the pertinent definitions
contained [in it]...Investment as a concept [shall] be interpreted broadly
because the drafters of the Convention did not impose any restrictions on its
meaning. Support for a liberal interpretation of the question whether a
particular transaction constitutes an investment is also found in the first
paragraph of the Preamble to the Convention, which declares that ‘the
Contracting States are considering the need for international cooperation for
economic development, and the role of private international investment
therein’. This language permits an inference that an international transaction
which contributes to cooperation designed to promote the economic
development of a Contracting State may be deemed to be an investment as

that term is understood in the Convention®.

Among several other cases dealing with the interpretation of “investment” is

b 67
found “Fedax v. Venezuela”

. It concerned, as we will expose in the next
subparagraph of this work, promissory notes issued by Venezuela in the

acknowledgement of a debt for services rendered by a Venezuelan

% Case “Ceskoslovenska obchodni banka, a.s. v. Slovak Republic” (ICSID Case No.
ARB/97/4), Decision on Objections to Jurisdiction of May 24, 1999.

% Case “Ceskoslovenska obchodni banka, a.s. v. Slovak Republic”, Loc.Cit., para.68.

67 Case “Fedax N.V. v. Republic of Venezuela” (ICSID Case No. ARB/96/3), Decision on
Objections to Jurisdiction of July 11, 1997.
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corporation. These notes had been assigned to Fedax, a company from the
Dutch Antilles, which initiated ICSID proceedings when a dispute arose in
connection with the repayment of the notes. Venezuela objected to the
jurisdiction of the Centre contending that the promissory notes did not
constitute an investment within the meaning of article 25 (1) ICSID
Convention. It argued that an investment required the “laying out of money or
property in business ventures, so that it might produce a revenue or income”.
The Tribunal rejected those objections, by holding that the notes as such were
not excluded from the Convention so that the definition given to the term
“investment” by the parties was relevant. The Tribunal based its decision
partly on article 1 of the Netherlands-Venezuela BIT®® on which the investor
had relied when initiating arbitration. Since the treaty covered “every kind of
assets” the Tribunal was of the view that the promissory note fell within the
scope of the Convention.

Notwithstanding all the aforementioned, it is to be borne in mind that article
25 (4) opens the possibility to Contracting States to notify the Centre of
classes of disputes that they would not consider submitting to the jurisdiction
of the Centre®. Although these specific exclusions have no impact on the
general meaning of the term “investment” in the Convention, an investor
should be aware of their existence, to the extent that they could render a given
case to be outside the scope of the Convention, with all the consequences

thereof.
The reader may find a more thorough discussion regarding the meaning of the
term “investment” under ICSID’s article 25 in Chapter III of this work, where

the theme is approached in its relationship with the role that “economic

development” plays in ICSID.

2.3. Case Law

2.3.1. Foreword

68 Agreement on Encouragement and Reciprocal Protection of Investments between the
Kingdom of the Netherlands and the Republic of Venezuela, Art.1 (a).
% Schreuer, Op.Cit., p.134.
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In the foregoing paragraphs we have outlined the basics of ICSID’s
jurisdiction, from a legal point of view. We have also explained the relevant
legal provisions —basically article 25 of the Convention- and supported our
description with the opinion of well-known scholars. In the coming
paragraphs, we will make a short selection of ICSID cases dealing with
objections to its jurisdiction, providing a description of the facts, the position
of the parties, and the holding of the Tribunal, in chronological order. The aim
is for the reader to appreciate how those concepts -such as “consent”,
nationality of the investor”, “investment”, etcetera- and opinions illustrated
above are applied by the Tribunal in the real life of the Centre, on the course

of concrete businesses.

According to Arbitration Rule 41

(1) Any objection that the dispute or any ancillary claim is not within the
jurisdiction of the Centre or, for other reasons, is not within the competence
of the Tribunal shall be made as early as possible. A party shall file the
objection with the Secretary-General no later than the expiration of the time
limit fixed for the filing of the counter-memorial, or, if the objection relates
to an ancillary claim, for the filing of the rejoinder—unless the facts on
which the objection is based are unknown to the party at that time. (...) (3)
Upon the formal raising of an objection relating to the dispute, the Tribunal
may decide to suspend the proceeding on the merits. (...) (6) If the Tribunal
decides that the dispute is not within the jurisdiction of the Centre or not
within its own competence, or that all claims are manifestly without legal

merit, it shall render an award to that effect”’.

It is, then, under these rules that the forthcoming judgements are rendered.

For the sake of brevity we will only deepen our description of the doctrine of
the Tribunal —i.e. the holding of the case-. Nevertheless, it is to be made clear

from the outset that case law created by the ICSID Tribunal does not follow

" 1CSID Rules of Procedure for Arbitration Proceedings (Arbitration Rules), 41. See also
ICSID Convention, Art.41, and Rule 6 (1) (b) of the Rules of Procedure for the Institution of
Concilation and Arbitration Proceedings (Institution Rules).
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the stare decisis principle of Anglo-Saxon law ’'. On the contrary, it is a rather
vivid concept which ensures the need of flexibility in disputes concerning such
dynamic matters as investments.

The idea of providing a specific reference to the cases within this work is for
the reader to see how seemingly technical issues like those set out by article 25
can actually play a decisive role in (put an end to) a case. In addition, it is also
done to show the infinite imagination a respondent can resort to in its defence:

how far can the construction of the terms of article 25 reach?

2.3.2. ICSID Jurisprudence

2.3.2.1. Fedax v. Venezuela’

In Fedax N.V. v Venezuela -as summarized ut supra- the claimant had
purchased promissory notes, issued by Venezuela, from a Venezuelan
company (by endorsement). The non payment by the respondent was followed
by the institution of ICSID proceedings by Fedax.
Venezuela objected to ICSID jurisdiction on the basis that the acquisition of
promissory notes —by way of endorsement- could not be considered as an
investment within the meaning of article 25 of the Convention””.
The Tribunal dismissed the respondent’s arguments and upheld the Centre’s
jurisdiction’* by holding that:

e The acquisition of promissory notes is comparable to a loan, and

therefore constitutes an investment. According to the Tribunal, it has

"' The concept of Stare Decisis might not be familiar to the “Civil Law” reader. It refers to
“the doctrine of precedent, under which it is necessary for a court to follow earlier judicial
decisions when the same points arise again in litigation”. Black’s Law Dictionary, Op.Cit.,
p-1414.

With regard to the relevance of the precedents in ICSID Case Law, a Tribunal considered that
“it is not bound by previous decisions. At the same time, it is of the opinion that it must pay
due consideration to earlier decisions of international tribunals. It believes that, subject to
compelling contrary grounds, it has a duty to adopt solutions established in a series of
consistent cases. It also believes that, subject to the specifics of a given treaty and of the
circumstances of the actual case, it has a duty to seek to contribute to the harmonious
development of investment law and thereby to meet the legitimate expectations of the
community of States and investors towards certainty of the rule of law” (“Saipem S.p.A. v.
People's Republic of Bangladesh”, ICSID Case No. ARB/05/7, Decision on Jurisdiction and
Recommendation on Provisional Measures of March 21, 2007, para.67.

72 «“Fedax N.V. v. Republic of Venezuela”, Loc.Cit..

3 Ibid., paras.18-19.

™ Ibid., para.45.
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been assumed from the origin of the Convention that loans, or more
precisely those of a certain duration as opposed to rapidly concluded
commercial financial facilities, were included in the concept of
“investment””.

e Secondly, the Tribunal implied that jurisdiction can exist even in
respect of investments that are not direct, as long as the dispute arises
directly from such a transaction’®.

e The Tribunal also argued that the notion of investment must be
interpreted in the light of the negotiating history of the Convention’’.

e Furthermore, the Tribunal referred to the Netherlands-Venezuela BIT
and noted that the signatories had intended a broad meaning for the
term investment’®. Despite the fact that the BIT did not include
indirect investments, the Tribunal deduced a general global trend
recognizing the validity of indirect investment and decided the BITs

jurisdictional scope to include indirect investments .

2.3.2.2. CSOB v. Slovakia®
In this case, the Czech Republic and Slovakia, both being shareholders in the

bank CSOB —claimant- concluded a “Consolidation Agreement” as part of its
privatization. The claimant then transferred its loans in Slovakia to a Slovak
collection agency. A loan was extended to that agency at the same time, for
the transfer price. In order for the Slovak collection agency to be able to repay
the extended loan to CSOB, the Slovak Republic agreed to cover the losses of
the agency. CSOB argued that Slovakia was in breach of a contractual
obligation, as it did not cover the agency’s losses, thus disabling the collection
agency to meet its loan obligations towards the claimant. Slovakia, in turn,
argued that the loan from CSOB to the Slovak collection agency did not

involve a transfer of resources into the Slovak Republic, and could therefore

5 “Fedax”, Loc.Cit., para.23.

"% Ibid., para.24.

7 Ibid., paras.25/29.

78 Ibid., para.36.

" Ibid., para.41.

80 «Ceskoslovenska obchodni banka, a.s. -CSOB- v. Slovak Republic”, Loc.Cit.
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not be considered to constitute an “investment™®'. Slovakia further argued that
there had been no “consent in writing” between the parties to the dispute®
(Slovakia also contested that CSOB could not be considered to be a “national
of another Contracting State”®, but this point will not be analyzed here).

e With regard to the first argument (i.e. whether a loan could be deemed
as an “investment” in the meaning of article 25), the Tribunal decided
that the point was to be analyzed under the Czech Republic-Slovakia
BIT, as the parties had made a cross-reference to this in the underlying
contract. It also held that the loan was to be considered an investment
under the Czech-Slovak BIT as the treaty referred to broads definitions
such as “assets” and “monetary receivables or claims™™. The Tribunal
also found that a transaction that forms an integral part of an overall
operation could qualify as an investment®. The Tribunal went on
establishing that loans, in principle, were not excluded from the scope
of “investment” under the Convention, but that not all of them
automatically qualify as an investment®. The Tribunal instead
considered the overall operation under the “objective criterion” above,
and found that the activities of the claimant were intended to produce
return, were subject to an element of risk and involved a significant
contribution by CSOB to the economic development of the Slovak
republic®’. The claim and the related loan were therefore considered to
constitute an investment under both the BIT and the Convention®.

e As to the valid “consent” matter, the Tribunal held that, while the
consent given by the parties is an important element in determining
whether a dispute qualifies as an investment under the Convention, it is
not conclusive®. The question has already been dealt with supra (See

paragraph 2.2.2.2.).

81 «CSOB”, Loc.Cit., para.12.
% Ibid., para.11.

% Ibid., para.10.

* Ibid., paras.66-68.

8 1bid., Loc.Cit., para.91.

% Ibid., para.65.

%7 Ibid., paras.78-90.

% Ibid., para.91.

% Ibid., paras.33-59.
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2.3.2.3. CMS v. Argentina®

CMS was a company incorporated in the United States, which held shares of
another company acting in the gas distribution business in Argentina. Due to a
structural economic crisis in late 2001, the latter derogated many laws and
enacted new ones which, together with some (general) decrees from the
Government, allegedly led CMS to serious financial losses. As a consequence
of those losses, CMS initiated ICSID proceedings against Argentina on the
basis of the breach of the Washington Convention and the Argentina-US BIT.
The respondent objected the jurisdiction of the Centre on many different
grounds, out of which we consider the following to be the most relevant:

e (General (national) measures of an economic nature, affecting not only
foreign investors but the population of the country as a whole are
outside the scope of the Convention;

e The claimant, being merely a shareholder as it is, is not entitled itself
to claim damages before ICSID, it has no jus standi;

e Allowing the shareholder as a claimant would derive in the permission
to claim indirect damages, contrary to the provision of article 25
“directly out of an investment.

Rejecting all those arguments of Argentina, to decide in favour of ICSID’s
jurisdiction”', the Tribunal respectively held:

e Disputes not arising directly out of an investment are excluded from
the Scope of the Convention®®. Accordingly, questions of general
economic policy not directly related to the investment, as opposed to
measures specifically addressed to the operation of the business
concerned, will normally fall outside the jurisdiction of the Centre. A
direct relationship can, however, be established if those general
measures are adopted in violation of specific commitments given to the
investor in treaties, legislation or contracts. What is brought under the

jurisdiction of the Centre are not the general measures in themselves

% “CMS Gas Transmission Company v. Argentine Republic (ICSID Case No. ARB/01/8),
Decision on Objections to Jurisdiction of July 17, 2003.

°! Ibid., paras.127-131.

%2 Ibid., para.26.
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but the extent to which they may violate those specific commitments®.
Therefore, according to the Tribunal, the fact that the claimant had
demonstrated prima facie that it has been adversely affected by
political measures is sufficient for the Tribunal to adjudicate the case’*.

e Secondly, the Tribunal also held that there is a direct right of action®
for shareholders; they are allowed to claim independently from the
corporation concerned, even if they are not majority neither
controlling”. Adding on, since the shareholder has its own jus standi
different to that of the company issuer of those shares, the dispute is
deemed to arise directly —not indirectly- out of an investment’’.

e The last findings of the Tribunal which we consider to be of interest
for the present work are those related to the law applicable to the
determination of jurisdiction. In the view of the Tribunal, article 42 of
the Convention is mainly designed for the resolution of disputes on the
merits and, as such, it is in principle independent from the decisions on
jurisdiction, governed solely by article 25 of the Convention and those
other provisions of the consent instrument which might be applicable.
However, parties can agree to a different choice of law applicable also
to jurisdictional issues. In the cases [BITs] under which the investor
has the option to submit the dispute to local jurisdiction, that option
would also involve to an extent a choice of law provision, as local
courts will apply mainly domestic law. In such cases, domestic law

might apply together with the [BIT] and the Convention or separately.

2.3.2.4. Tokios Tokoles v. Ukraine®®

In “Tokios Tokoles” a company incorporated under the laws of Lithuania had
made millionaire investments in Ukraine by the establishment of a subsidiary.
The claimant alleged that the respondent engaged in a series of unreasonable

and unjustified actions against its investments, such as invasive investigations

% «CMS”, Loc.Cit., paras.27-33.

% Ibid., para.35.

% Ibid., para.65.

% Ibid., para.48.

°7 Ibid., paras.66-68-69.

% «“Tokios Tokelés v. Ukraine”, Loc.Cit.
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under the guise of enforcing tax laws, the prosecution of unsubstantiated
actions, the placement of its subsidiary’s assets under administrative arrest, the
unreasonable seizure of documents, and the false accusation of engaging in
illegal activities, all of which were in breach of both ICSID Convention and
the Ukraine-Lithuania BIT.

The respondent (Ukraine) objected the jurisdiction of the Tribunal on the
grounds that:

e The claimant was not a genuine “investor” of Lithuania, because it was
controlled predominantly by Ukranian nationals. This fact was, indeed,
proved true, ninety nine percent of the claimant’s stock being in the
hands of Ukranian shareholders. To find jurisdiction in this case would
be, according to the respondent’s arguments, tantamount to allowing
Ukrainian nationals to pursue international arbitration against their
own government, which would be inconsistent with the object and
purpose of the ICSID Convention®”;

e The Claimant had not made an “investment” “in accordance with
Ukrainian Law (BIT) because the capital was not originated in
Lithuania but in Ukraine, thus the requisite of “cross-border
investment” was not metloo;

e The dispute did not arise “directly out of an investment” because the
alleged wrongful acts by Ukrainian authorities were not directed

against the physical assets owned by the claimant'®".

“The jurisdiction of the Centre depends first and foremost on the consent of
the Contracting Parties, who enjoy broad discretion to choose the disputes that
they will submit to ICSID. Tribunals shall exercise jurisdiction over all
disputes that fall within the scope of the Contracting Parties’ consent as long
as the dispute satisfies the objective requirements set forth in article 25 of the
Convention'*”. After that introduction, interpreting the applicable BIT and
article 25 of ICSID Convention, the Tribunal did not uphold any of the

aforementioned objections of the respondent and decided that the dispute was

9 “Tokios”, Loc.Cit, paras.21-22.
1% 1bid., para.72.
1 1bid., para.87.
12 1bid., para.19.

30



indeed “within the jurisdiction of the Centre and the competence of the

Tribunal”'®, by concluding that:

The nationality of a corporation is given by the place of its
incorporation, no matter the actual controllers behind its “veil”. The
use of a control-test to define the nationality of a corporation to restrict
the jurisdiction of the Centre would be inconsistent with the object and
purpose of article 25 (2) (b). Indeed, the purpose of the control-test in
the second portion of that provision is to expand the jurisdiction of the
Centrem;

The claimant made an investment for the purposes of the Convention
when it decided to deploy capital under its control in the territory of
Ukraine instead of investing it elsewhere'®. The ICSID Convention
contains no inchoate requirement that the investment at issue in a
dispute have an international character in which the origin of the
capital is decisive'®. The origin of the capital is not relevant to the
existence of an investment'”’,

In order for the ICSID Tribunal to have jurisdiction over a dispute,
there must be an adequate nexus between the dispute and the
Claimant’s investment in the territory of the Contracting Party'®®.
Article 25 (1) extends jurisdiction to any dispute arising out of an
investment. In order for the directness requirement to be satisfied, the
dispute and investment must be “reasonably” closely connected'”.For
a dispute to arise directly out of an investment, the allegedly wrongful
conduct of the government need not be directed against the physical
property of the investor. The requirement of directness is met if the
dispute arises from the investment itself or the operations of its

investment: “the general unity of an investment operation™"°.

103 «“Tokios”, Loc.Cit., para.108.

104

Ibid., para.46. We wonder why the Tribunal did not use in favour of its arguments to reject

Ukraine’s objections, as a kind of estoppel, Ukraine’s own international company law, which
follows the incorporation theory (Ukraine’s International Private Law Act, art.25).

19 bid., para.80.

1% bid., para.82.

7 Ibid., para.80.

1% 1bid., para.87.

19 1bid., para.88.

"0 bid., para.91.
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2.4. Provisional Conclusions

Throughout the present Chapter we have been able to make a comprehensive
review of the subject of the jurisdiction of the International Centre for the
Settlement of Investment Disputes. The goal was not only to provide the
reader with a recollection of the formal requisites for ICSID to wvalidly
adjudicate a case, but also to analyse how different Tribunals have addressed
the issue. In order to achieve this, we have made a brief selection of cases in
which all the requisites listed had been studied.

We have seen that, far from being only technical or superfluous, the subject of
ICSID’s jurisdiction is of such relevance that it can indeed be decisive for a
case. The drafters of an instrument establishing ICSID as the dispute
settlement mechanism have thus to be extremely careful when dealing with
this issue. Any gap left in the text of the instrument at stake may result in a
rather easy way out for a Host State faced with a claim by a foreign investor.
The consequences, thus, are manifold.

In the first place, if a country is eager to appear attractive to foreign
investment, its law makers should be precise when setting the possibility for
the investor to seize the Centre by tailoring article 25 in a clear way. In the
second place, the issue is of paramount importance for the investors
themselves, both current and potential, because a misinterpretation of the offer
to arbitrate made by a Host Country could derive in less or null economic
return, and considerable financial losses. The costs —fees- to litigate at ICSID
add to this argument. Thirdly, a correct handling of the system, structure, and
case law of ICSID’s jurisdiction by the counsel for a Host Country brought
before the Centre would be of key relevance for the construction of a strong

defence in the preliminary stage of the proceedings.
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3. CHAPTER Ill: The concept of *economic
development” and ICSID arbitration: A sine qua non

connection? Current and Potential consequences.

3.1: The Background
3.2: The Question. Case Law
3.3: Provisional Conclusions

The plan for this chapter is to find out whether there is a relationship between
the concept of “economic development” and the Washington Convention or
not and, if there is any, which its consequences would be with regard to ICSID

arbitration.

3.1. The background

As we mentioned supra, ICSID was born under the auspices of the
International Bank for Reconstruction and Development (the World Bank), the
aim of which is to reduce poverty in middle-income and creditworthy poorer
countries by promoting sustainable development'''. The Convention was
formulated by the Executive Directors of the World Bank pursuant to a
resolution adopted by the Board of Governors. It is clear then that the ICSID
Convention was truly born from the bosom of an international organization the
goal of which is the achievement of economic development...Is the

Convention’s own aim to foster economic development too?

As with any other convention, the aim of ICSID Convention is to be found in

its Preamble;:

“[The Contracting States] Considering the need for international cooperation

for economic development [, and the role of private international investment

therein]...”'"?

The foregoing is the very first sentence of the whole Convention, and it clearly

shapes the relevance that “economic development’ has under it. Indeed, the

"' See worldbank.org (visited May 22, 2008).
12 1CSID Convention, Preamble.
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Preamble reflects the aim exposed in the Report of the Executive Directors, in

which the issue of economic development is also dealt with from the outset:

“[In submitting the ... Convention ...] the Executive Directors are prompted

by the desire to strengthen the partnership between countries in the cause of

economic development''”.

In Schreuer’s opinion, the Convention’s primary aim is the promotion of
economic development, which depends on private international investment.
According to this author the Convention is designed to facilitate that type of
investment through the creation of a favourable investment climate'"*.

It thus seems clear to us, both from a historical and from a legal prospective,
that the structure of ICSID has been created to promote “economic
development”. Furthermore, the link between international investment (hence
ICSID) and economic development is so evident that even the contracts
between a State and a foreign investor have been labelled as “Transnational
Economic Development Contracts” by some scholars'".

Our analysis leads us now to define the concept of economic development,

without which the present argumentation would become hollow.

Defining the meaning of economic development is one of the most
controversial topics among economists. No single definition is deemed to be
entirely satisfactory, and it would be impossible for us to undertake such a
venture here. However, there are several elements of the concept which are
common to many of those definitions.

The term economic development “... refers to the deliberate effort to improve
the economy of a specified geographic area, which can be as large as an
entire nation-State or as limited as a city neighbourhood”''; it is “..the
process of creating wealth through the mobilization of human, financial,

capital, physical and natural resources to generate marketable goods and

'3 Report of the Executive Directors, para.9.

114 Schreuer, Op.Cit., p.4.

!5 Cherian, Op.Cit., p.16.

1% Centre for Community Enterprise, www.ccednet-rcdec.ca (visited on May 2008).
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L ll7 : o .
services” ', “...the process of promoting, initiating, supporting, and/or

facilitating the creation of wealth and employment opportunities..”''®. In a

13

broader view, it has been defined as “...a process of raising the level of
prosperity and material living in a society through increasing the productivity
and efficiency of its economy. In less industrialized regions, this process is
believed to be achieved by an increase in industrial production and a relative
decline in the importance of agricultural production™'".

The foregoing definitions, which are just a few among several thousands, have
been selected for their being comprehensive of most of the aspects envisaged
by the specialists, and therefore they should allow the reader to extract the
common areas present in all of them: economic development is the process of
raising living standards of the people of a specific place or region, by the

creation of wealth.

In sum, ICSID is a Convention drafted for the purpose of improving living
standards by the creation of wealth in a determined area or region, through
private international investment: Do these findings have any procedural

consequence in ICSID arbitrations?

3.2. The question. Case Law

ICSID was born in the bosom of an international organization created to foster
economic development throughout the world, and the Convention itself was
drafted for the same purpose, specifically to protect foreign investors as to
their investments in other countries the result of which is development for the
latter (i.e. the Host Country).

Where a foreign investor finds that a Host Country has violated either the
Convention itself or any rule protecting its investment (E.g. BITs, national
investment law, multilateral treaties) it has recourse to the Centre to initiate
arbitration proceedings against the Host Country, under the rules on
jurisdiction specified in the preceding chapters of this work. But, what would

the outcome be if the investment at stake did not foster economic development

"7 www.economicdevelopment.net/tourism/papers/index.htm (visited on May 2008).
'8 Steve Elledge, Wyoming Business Council, www,wbc.org (visited on May 2008).
119 “The Politics of International Economic Relations”, www.indiana.edu (visited May 2008).
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of any kind in the Host Country? What if it did not create any job or wealth
whatsoever? Would the Centre still have jurisdiction to adjudicate such a
dispute? Is the aim of the Convention only to protect the investor or to protect
the Host Country as well? This is a teleological analysis; those are questions
that go beyond the mere text of the law, straight to the very root of ICSID’s

nature.

As we have seen above, one of the main grounds for challenge in arbitral
proceedings, either as a defence in the technical sense or as a preliminary
objection, is that of “lack of jurisdiction”. If there is no jurisdiction, there can
be no valid arbitration, hence no enforceable award either' .

This defence is somehow related to the concept of investment in article 25. We
have earlier said that the drafters of the Convention preferred not to define the
concept but to let the parties do it themselves (see paragraph 2.2.2.4.).
However, there is one element that is intrinsic to the concept of investment in
the Convention, by logical reasoning, because it is mentioned as the purpose
for which the Centre was created: economic development. As a result, no
matter the definition given by the parties to the term “investment” in their
“consent” document, it must always embody some sort of development for the
host region.

The case would be that of a so called “investment” under which a foreign
investor undertakes a given activity in a given region (country) for e.g. tax
purposes only, or for the availability of cheap manpower, or with its own
employees brought from its own country. It could also be a case where e.g. a
foreign investor was conceded a public contract by bribing local authorities, or
in which all the wealth generated by the so called investment is repatriated
outside the Host Country, or where the local environment is damaged, or
where the so called investor incurs in serious human rights’ violations.'*'

The hypothetical cases above are limited only by human imagination.

However, those of us inhabiting developing countries know to perfection that

120 Redfern A, & Hunter M, “Law and Practice of International Commercial Arbitration, 4t
edition, Sweet & Maxwell, London, pp.409, 450.

12 1t is important to distinguish the issue we analyse here with that of “illegality of the
investment”. Albeit closely related to each other, we are not going to study that concept in this
work.

36



these cases are neither that hypothetical nor that imaginary. They are cases
where no wealth for the Host Country is created at all, and sometimes even the
opposite. In ICSID’s jurisprudence, these cases go from the setting of an
American law firm in Congo, to salvaging a wrecked ship from the bottom of
the sea in Malaysia. In our opinion, if a dispute arises out of any investment of
that kind, the investor cannot avail itself of the benefits of ICSID, because

such a business would be outside the scope of the Convention.

When talking about the “investment” element in article 25 (paragraph
2.2.2.4.), we said that the consent of the parties is relevant as to its definition,

»122

but not conclusive. According to the Tribunals in “CSOB v. Slovakia and

“Joy Mining v. Egypl"’123

, a two-fold test must be applied in determining
whether an ICSID Tribunal has competence: whether the dispute arises out of
an investment within the meaning of the Convention and, if so, whether the
dispute relates to an investment as defined in the parties’ consent to ICSID
arbitration. As a result, no matter what the parties have consented to, if the
business at stake is outside the scope of the Convention, then the Tribunal
would be incompetent to adjudicate the case. It would not be deemed as an
investment in the meaning of article 25.

Although the issue was discussed while drafting the Convention so as to
include the Host State’s interest in development within the definition of

investment in its text'**

, we believe that there is no necessity to do so, because
it is already present in the basis of the Convention (i.e. Preamble, Report).

Together with Schreuer, we support the idea that although the Convention
does not set forth a thorough definition of the concept, there does exist an
objective meaning of what is considered to be an investment under ICSID,
namely that flowing from the Report and the Preamble: “the cause of
economic development”. Therefore, as the author concludes, it may be argued

that the Convention’s object and purpose indicate that there should be some

122 Case “Ceskoslovenska obchodni banka, a.s. v. Slovak Republic”, Loc.Cit., (underlining
added).

12 Case “Joy Mining Machinery Limited v. Arab Republic of Egypt (ICSID Case No.
ARB/03/11), para.50.

124 History, Vol.I, p.116, in Schreuer, Op.Cit., p.122.
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positive impact on development'®. The author further argues that the business
operation, to be considered as investment under the Convention, must be
significant for the Host State’s development. This is not, he states, necessarily
characteristic of investments in general, but the wording of the Preamble and
the Report suggest that development is part of the Convention’s object and

12
purpose'*°.

The argument has never been raised before an ICSID Tribunal as a ground
itself to challenge the Centre’s jurisdiction, but always as a component of
objections where the existence of an investment under article 25 was
contested. It has been addressed by, inter alia, the Tribunal in “CSOB v.
Slovakia” which concluded that the language of the first paragraph of the
Preamble [“the Contracting States are considering the need for international
cooperation for economic development, and the role of private international
investment therein”] permits an inference that an international transaction
which contributes to cooperation designed to promote the economic
development of a Contracting State may be deemed to be an investment as that
term is understood in the Convention'’,

That is the trend adopted by the Tribunal in the “Salini Costruttori”'*® case,
which developed a criteria to determine the existence of an investment in the
meaning of the Convention that is now called “the Salini test”. According to
such test, the notion of investment implies, among other elements, a
contribution to the Host State’s development. This test has been followed by
other Tribunals, such as that acting at “Saipem v. Bangladesh™'* (2007),
where it upheld the relevance of economic development as a requisite for the
existence of an investment'’, tacitly adding that the contribution to the Host

1”131

Country’s development should be “substantia or “significant”'**. This

123 Schreuer, Op.Cit., p.124/125.

12 Schreuer, Op.Cit., p.140.

127 Case “Ceskoslovenska obchodni banka, a.s. v. Slovak Republic”, Loc.Cit., para.64.

128 Case “Salini Costruttori S.p.A. and Italstrade S.p.A. v. Kingdom of Morocco” (ICSID Case
No. ARB/00/4), Decision on Jurisdiction of July 23, 2001, para.42.

12 Case “Saipem S.p.A. v. People's Republic of Bangladesh” (ICSID Case No. ARB/05/7),
Decision on Jurisdiction and Recommendation on Provisional Measures of March 21, 2007.

0 1bid., para.99.

B! bid., para.100.
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Tribunal, however, admitted that the need for the “development” element is

sometimes put in doubt'*’.

13 the Tribunal also followed Salini, but explicitly

In “Bayindir v. Pakistan
highlighted that the elements of the test should be examined in their totality,
and that they would normally depend on the circumstances of each case'*.
These specifications are also present in “Jan de Nul v. Egypt’, where the
Tribunal interpreted them as merely indicative of the existence of an
investment'*®. As the reader will note, Beyindir’s and Jan de Nul’s doctrine
seems to be somewhere in between Salini and the LESI case below.
Notwithstanding the aforementioned doctrine and case law, ICSID’s Tribunals
are currently following the stream towards minimizing the relevance of the
development element, normally dismissing Host State’s objections to
jurisdiction without giving to the existence of development'’ the rank of a
formal “requisite”. As the sole arbitrator at “Malaysian Historical Salvors™"**®
points out, the approach of ICSID Tribunals towards the issue of “investment”
within the meaning of article 25 tends more towards an empirical rather than a
doctrinaire analysis.

Accordingly, in “LESI S.p.A. v. Algeria”'* the Tribunal explicitly overruled
the Salini test by dismissing the requisite of economic development for an
investment to be considered such under the Convention'*’. According to the
wording of the decision, it is not necessary that the investment contributes to
the Host Country’s development. The Tribunal held that the Salini test had

been applied in a certain given context. It cannot be applied as a general rule,

but on a case by case basis'*'. The Tribunal went on by establishing that while

132 «Saipem”, Loc.Cit., para.101.

13 See footnote 22 in “Saipem”, Loc.Cit., para.99.

1% Case “Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. v. Islamic Republic of Pakistan”
(ICSID Case No. ARB/03/29), Decision on Jurisdiction of November 14, 2005.

133 bid., para.130.

13 Case “Jan de Nul N.V. and Dredging International N.V. v. Arab Republic of Egypt”
(ICSID Case No. ARB/04/13), Decision on Jurisdiction of June 16, 2006, para.91.

B7 See inter alia,“Plama Consortium Limited v. Republic of Bulgaria (ICSID Case No.
ARB/03/24), Decision on Jurisdiction of February 08, 2005, para.142. “Saipem S.p.A. v.
People's Republic of Bangladesh”, Loc.Cit., paras.102 and 111.

P8 Case “Malaysian Historical Salvors, SDN, BHD v. Malaysia” (ICSID Case No.
ARB/05/10), Award, para.72.

19 Case “LESI, S.p.A. and Astaldi, S.p.A. v. People's Democratic Republic of Algeria”
(ICSID Case No. ARB/05/3), Decision on Jurisdiction of July 12, 2006 (in French).

0 1bid., para.72 (ii).

"1 bid., para.72 (iii).
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other elements of the concept of investment (i.e. economic contribution,
duration in time, and risk) are objective in nature and provide certainty, that
one of economic development is hard to determine and implicitly covered by
those other three'*.

In “Patrick Mitchell”'®, the ad hoc committee (annulment proceedings), by
following “Salini”, “CSOB”, and even Schreuer, stated that the contribution to
the economic development of the Host State is an essential —although not
sufficient- characteristic or unquestionable criterion of the investment, which
might be satisfied by showing that the investor’s operation contributed in one
way or another to the economic development of the Host State.

Another Tribunal, in “PSEG v. T urkey”144, did not even consider the issue of
development at all (it having been invoked by the respondent) because the

existence of an investment was so evident to it that it was not even worth

going through the Salini test in that case'*.

Finally, there is a last case we would like to mention here. Actually, it is a case
where the whole issue of the relationship between economic development and
the concept of investment under article 25 was thoroughly analysed. It is the
abovementioned case of “Malaysian Historical Salvors”, where the sole
arbitrator provided a true and precious compendium on the topic. The
arbitrator, among several doctrinaire findings, highlights the element of
“significance” of the contribution to the Host Country’s development and

- .. . e 4. .- 14
bases on it his decision to decline jurisdiction'*.

It thus seems that our idea of ICSID being designed primarily to foster
economic development is not shared by the vast majority of the opinions,

which seemingly opts for protecting the business of the foreign investor rather

2 LESI, Loc.Cit., para.72 (iv). In words of the Tribunal, “/ [the concept of investment] ne
parait en revanche pas nécessaire qu’il réponde en plus spécialement a la promotion
économique du pays, une condition de toute facon difficile a établir et implicitement couverte
par les trois éléments retenus”.

14 Case “Patrick Mitchell v. Democratic Republic of the Congo (ICSID Case No. ARB/99/7).
14 Case “PSEG Global Inc. and Konya Ilgin Elektrik Uretim ve Ticaret Limited Sirketi v.
Republic of Turkey” (ICSID Case No. ARB/02/5), Decision on Jurisdiction -attached to the
Award-, June 04, 2004.

13 1bid., paras.80/90.

146 “Malaysian Historical Salvors”, Loc.Cit, para.143 and 146.
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than the development of the undeveloped world as a “universal cause”.
Although we are not alone with these thoughts'*’, it is evident that we

constitute a modest minority.

3.3. Provisional Conclusions

The concept of economic development is far too broad and subjective to offer
solid ground for a lack of jurisdiction defence before an ICSID Tribunal.

The mainstream opinions from both doctrine and case law is somewhat plain,
not allowing too much room for hope for a Host Country deceived by a so
called investor to find shelter in the Centre.

Tribunals do not seem keen to rely on such an ambiguous concept to rule
against the existence of an investment in the meaning of the Convention,
which has actually been made patently clear in the recent “LESI” case cited
above.

From a technical standing point we still uphold our hypothesis that ICSID’s
main aim is to foster economic development and, consequently, its absence
turns the Convention inapplicable and the Tribunals incompetent. However,
the empiric analysis of the question demonstrates that the absence of such
development could not constitute enough ground to build up a valid objection
to the Centre’s jurisdiction.

Notwithstanding the aforementioned findings, ICSID, as we have already
mentioned, does not follow the principle of stare decicis hence the Tribunals
are not bound by precedents -such as those rejecting the proposed argument-.
This renders the defence technically possible for an attempt by a Host Country
if the facts of the case so allow. Nevertheless, taking into account the
ambiguity of the concept of economic development together with the struggle
that the proof of its absence could mean, plus the amount of case law in the

opposite trend, predicts an almost certain refusal by an ICSID Tribunal.

147 J. Chalker shows his concern with respect to the weak position developing countries bear in
international investment arbitrations, in his work “Making the investment provisions of the
Energy Charter Treaty sustainable development friendly”, in International Environmental
Agreements : Politics, Law and Economics, Special Issue on Investment and Sustainable
Development, No. 4, December 2006, pp. 435/458. Also see the IISD Model International
Agreement on Investment, at iisd.org (visited May 2008).
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Consequently, it would be advisable for a Host State raising an objection to
the jurisdiction of the Centre based on the absence of economic development
in its territory to prove, however difficult, that not even a hint of development
arose out of the claimant’s “investment”. The Host State could also argue,
even if there had indeed been some contribution to its development by the
claimant, if none of the other elements of the Salini test (i.e. duration, risk,
contributions) had been met, that the contribution to its development had not
been significant or substantial enough to sustain itself —alone- the jurisdiction
of the Centre. These responses or objections will result in a matter of extreme
delicate proof. For this reason a party relying on them should set up the most

complete and convincing plea as possible.
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Closing Comments

The position that the International Centre for the Settlement of Investment
Disputes bears today is of undisputed relevance. Although, due to its high
litigation costs, it is only reserved for disputes of a certain economic
importance, its caseload is expanding rapidly and uninterruptedly. Only in
2007, 26 new arbitration proceedings were registered before the Centre, the
same amount of disputes registered in the first 24 years of its existence. In
addition, the number of cases being administered by the Centre at the time of
writing in May 2008 amounts to 124, which is very likely to lead to a new
record, as a total of 130 was reached during 2007. The growth of the caseload
is being driven mainly by BIT-based arbitration proceedings.

As we have seen through the present work, Host Countries almost invariably
object to the Centre’s jurisdiction, whereas the latter often rejects them.

The objections of the Host Countries to the Centre’s jurisdiction are built on
the basis of article 25 of the Convention; they contest the presence of a legal
dispute as well as the validity and extension of the given consent. They also
object on the ground that the investor is not really from a different contracting
State, objection mainly related to some traditional issues of International
Company Law, such as the theories of incorporation and real seat, and the
issue of the piercing of the corporate veil.

As we said in our conclusion to the second chapter of this work, the drafters of
an instrument establishing ICSID as the dispute settlement mechanism have
thus to be extremely careful when dealing with this issue. Any gap left in the
text of the instrument at stake may result in a rather easy way out for a Host
State faced with a claim by a foreign investor. The consequences, thus, are
manifold.

In the first place, if a country is eager to appear attractive to foreign
investment, its law makers should be precise when setting the possibility for
the investor to seize the Centre by tailoring article 25 in a clear way. In the
second place, the issue is of paramount importance for the investors
themselves, both actual and potential, because a misinterpretation of the offer

to arbitrate made by a Host Country could derive in less or null economic
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return, and enormous financial losses. The costs —fees- to litigate at ICSID add
to this argument. Thirdly, a correct handling of the system, structure, and case
law of ICSID’s jurisdiction by the counsel for a Host Country brought before
the Centre would be of key relevance for the construction of a strong defence
in the preliminary stage of the proceedings.

However the element of article 25 on which not only many objections are
based, but also on which many scholars pose their attention is that of the
existence of an investment in the meaning of the Convention.

One of the most serious technical flaws we find in several instruments
providing a definition of “investment” is that of tautology, as many of these
instruments define the term with the term itself, thus leading to an invalid
logical reasoning, a vacuous statement. In our opinion, tautology should be
avoided in order to provide the concept with valid meaning for the parties
involved. Otherwise, as it indeed happens, it leaves the issue of the concrete
definition of the term open to a broader hence more dangerous discussion, in
which the “objective” meaning of the term “investment” is sought.

In that pursue for the objective meaning of the term, both doctrine and case
law agree that the concept of investment embodies basically four elements: i.e.
duration of the investment, assets contribution, a certain risk, and a significant
contribution to the economic development of the country hosting the
investment, the latter sometimes subsumed in the former three.

It is thus important to give careful attention to the drafting of consent clauses
when negotiating investment agreements. For this reason, adding to the
aforementioned recommendations, after having thoroughly researched the
issue as a whole, we strongly recommend that the parties to such agreements
should use the Model Clauses provided by ICSID, available at the official
website of the Centre. Albeit not especially original, they are drafted by
specialists, and have been repeatedly tested.

That last element of the “objective” definition of “investment”, namely that of
economic development, 1is currently raising deep concerns in ICSID
arbitrations. Although it is generally accepted as an element of the term, either
alone or as a sub-element of the other elements of the term, according to the

mainstream case law it needs to bear a certain degree of significance.
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The concept of economic development is present both in the Preamble to the
Convention and in the Report of the Executive Directors. That is objective and
outside any possible discussion. Based on that simple fact (plus the
argumentation provided in chapter 3), we believe that if an investment did not
foster its Host Country’s development, then it would be outside the scope of
the Convention. The issue, however, has not been that simple in ICSID case
law. Nevertheless, since ICSID Tribunals are not bound by the rule of stare
decisis, it is still technically feasible for a Country to object to the jurisdiction
of the Centre on that basis.

Notwithstanding all the aforementioned, that defence will still find two rock-
hard obstacles. On the one hand, ICSID Tribunals do, in fact, bind themselves
by previous decisions. They invariably construe on previous judgements and,
since there is not a favourable trend, there might not be a favourable outcome.
On the other hand, it seems to be a fact (i.e. the lack of development) of
tremendously —albeit not impossible - complicated proof for the Host Country,
aggravated by the absence of one accepted definition of the concept itself.
Finally, given our thesis that the lack of economic development constitutes a
valid ground for a “lack of jurisdiction” defence before ICSID, it is advisable
for the investor not to choose ICSID as the exclusive “forum”, but to set it as
an option among other institutions or courts, so that, if the investor foresees
the probability of such a defence by a State, it may opt for an alternative

choice.
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Annex “A’”: Interviews

Throughout our investigation we have resorted to both doctrine and case law
as a basis for discussing our hypothesis. However, we thought that the opinion
of specialists would provide our research with a more current input,
specifically focused on our topic. Our aim has been to seek for the view of real
actors at the International Investment arena, who have gently answered our

questions. The results can be found in the following pages.
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Annex A.1: Interview with Dr. James Chalker
(Attorney/Consultant, Founder of “Sustainable Development Leadership
Analysis” - sdla-npo.org, which provides analysis on International Investment

as it relates to developing countries).

Question) In your opinion: which is the element in article 25 (legal dispute,
consent, nationality, investment) which is (or has, indeed, been) most likely to
be invoked for supporting objections to ICSID’s jurisdiction?

Answer) I am not sure and I wouldn't want to guess. From my perspective, in
most cases attacking ICSID jurisdiction will only take you so far, as most
international investment agreements allow for the selection/creation of arbitral
tribunal outside of the ICSID regime and usually at the claimant’s discretion.
Had the Salini tribunal declined jurisdiction under Art. 25, Salini merely could

have filed a claim under UNCITRAL, under the relevant BIT.

Q) Taking into account that ICSID operates as an agency of the World Bank,
and also the first part of the Preamble: could one validly argue that ICSID’s
own main aim is to foster economic development?

A) Indirectly. Its direct aim is to foster private international investment by
providing a forum for resolving disputes between foreign investors and states.
If one accepts that private international investment contributes to economic
development then ICSID fosters economic development by fostering private
international investment. ICSID is a very limited entity. Its role is procedural,
and while procedure and substance often interact, ICSID does not have the
authority to operate outside of the realm of procedure. One could argue that
ICSID has recognized its role in fostering economic development, as reflected
in the amending of its rules to allow for amicus-curiae participation, but it
remains to be seen whether amicus-curiae practice leads to substantive

fostering of economic development via private international investment.
Q) Following “Salini”, the transaction at stake is supposed to contribute to the

Host State’s development. Is this, in your opinion, an essential element (of the

term “investment” in the meaning of article 25)?
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A) If I were responding to a claim under a treaty where ICSID were the only
choice for dispute settlement, I would consider such an argument, but I would
think that most investments could be found to contribute to the host-state's
development. In most cases, I would expect that there would be more

appealing grounds for attacking jurisdiction.

Q) In which way can this issue (of “economic development”) be studied other
than by way of a thorough economic analysis?

A) If you mean by "studied" examined as to whether it meets the Salini-Article
25 test, I would say that it does not require economic analysis. Salini found
the requirement satisfied in one short paragraph, with no detailed economic

analysis.

Q) Can such analysis take place in the jurisdictional phase without going into
the merits?

A) Probably in all cases.

Q) What meaning has, in your opinion, the first sentence of the preamble of
the ICSID? (in particular the word “therein” at the end of it)

A) That private international investment is the component of "international
cooperation for economic development" which the ICSID Convention is
designed to promote. It assumes that private international investment is an
element of international cooperation for economic development. That is the

paradigm that the ICSID Convention operates under.
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Annex A.2: Interview with Dr. Ignacio Perez Cortes

(Attorney at Law - has actively participated in 10 ICSID arbitrations

representing the Argentine Government).

Question) In your opinion: which is the element in article 25 (legal dispute,
consent, nationality, investment) which is (or has, indeed, been) most likely to
be invoked for supporting objections to ICSID’s jurisdiction?

Answer) Although all those elements are usually raised, in my experience the
elements that were discussed more thoroughly have been consent and
investment. The element least likely to be invoked for supporting ICSID’s

jurisdiction has been the existence of a legal dispute.

Q) Taking into account that ICSID operates as an agency of the World Bank,
and also the first part of the Preamble: could one validly argue that ICSID’s
own main aim is to foster economic development?

A) One could validly argue that. However, in my experience, arbitral
tribunals emphasize on investment protection, rather than on economic

development. See, e.g., CMS v. Argentina.

Q) Following “Salini”, the transaction at stake is supposed to contribute to the
Host State’s development. Is this, in your opinion, an essential element (of the
term “investment” in the meaning of article 25)?

A) In my opinion, it could be argued that this is an essential element.
However, this is not necessarily the view of recent ICSID decisions. There is
an interesting analysis of this issue in a recent ICSID award (Victor Pey
Casado y Fundacion Presidente Allende v. the Republic of Chile, ICSID case
ARB/98/2, 8 May 2008, pars. 231-235).

Q) Can such analysis [economic analysis of the notion of “economic

development”] take place in the jurisdictional phase without going into the

merits?
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A) In principle, I think that this analysis can (and should) take place in the
jurisdictional phase. However, I also understand that, in some cases, this issue

might need to be dealt with the merits of the case.

Q) What meaning has, in your opinion, the first sentence of the preamble of
the ICSID? (especially the word “therein” at the end of it)

A) It directly links the private international investment with the economic
development of the host country. Some ICSID cases dealing with (only)
financial investments are pending and it will be interesting to see how the
preamble and Article 25 of the ICSID Convention are interpreted. See also
Victor Pey Casado y Fundacion Presidente Allende v. the Republic of Chile,
ICSID case ARB/98/2, 8 May 2008, pars. 231-235.
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